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SPECIAL DEDICATION

Court Watch NOLA dedicates its 2017 report to:

Lynne Goldman

This annual report is dedicated to Lynne Goldman, who passed away on January 24,
2018. Court Watch NOLA is grateful to the Goldman family for their long-time support and
commitment to Court Watch NOLA. Both Lynne and her husband Jerome are considered the
founders of Court Watch NOLA. It was through their philanthropy and their strong belief that
the criminal court be transparent and all its actors accountable to the public, that Court
Watch NOLA is as strong an organization as it is today. Five years ago, Court Watch NOLA
initiated the Lynne and Jerome Goldman Criminal Justice Reform Award. The award honors
organizations and individuals who are leaders in promoting criminal justice reform measures.
Lynne Goldman was instrumental in the success of the Awards Reception, and Court Watch
NOLA remains eternally grateful to the Goldman family for spearheading this prestigious
award. As a small gesture of our gratitude, we dedicate this report to her.
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l. Executive Summary

Court Watch NOLA (CWN) is a non-profit organization with the mission of promoting reform in
the Orleans Parish criminal court system through civic engagement and courtroom observation.
This report encompasses the data collected and the observations made by CWN volunteers from
January 1, 2017 to December 31, 2017 in Criminal District, Magistrate and Municipal Courts.
CWN volunteers observed a total of 779 court sessions in Criminal District Court, Magistrate
Court, and Municipal Court. This report explores the topics of constitutional rights and the
experience of both victims and the public at large in the Orleans Parish criminal courts and the
larger criminal justice system during 2017.

Constitutional Rights: the Right to Counsel & the Attorney-Client Privilege

The attorney-client privilege is one of the oldest evidentiary privileges in the common law? and
exists to incentivize lawyers and their clients to have forthcoming conversations, which in turn
furthers the truth-seeking function of the legal system.? Every state recognizes an attorney-client
privilege,® and the federal judiciary includes the privilege in the Federal Rules of Evidence.* An
inmate’s right to speak privately with counsel during a legal proceeding has been recognized as a
“fundamental right.”® Before CWN’s intervention, all calls made by incarcerated inmates to their
attorneys were recorded by the jail. At the end of 2017, upon CWN’s request, the Orleans Parish
Sheriff’s Office (OPSO) agreed to set up a program where, upon the attorney’s filing of a sworn
affidavit, calls made to the attorney’s land-line are no longer recorded.® Despite opposition from
CWN, the OPSO does not allow calls to an attorney’s cellular phone to be exempted from
recording.” All attorney-client calls made by incarcerated defendants to their attorney’s cell phones
continue to be recorded in violation of attorney-client privilege.

Recommendation 1: All attorney-client calls made from the jail should be
unrecorded. The Orleans Parish Sheriff’s Office should allow inmates to make
unrecorded calls to their attorneys, whether these calls are made to an attorney’s cell
phone or to his or her landline. Often private defense attorneys do not have landlines
and thus must use cell phones for their attorney-client conversations. Where the
attorney-client privilege is subverted, so too is the truth-seeking function of the legal
system.

Constitutional Rights: the Right to Counsel in New Orleans Municipal Court

Under the Sixth Amendment of the US Constitution, criminal defendants are guaranteed the
assistance of counsel "where the person may be imprisoned for any offense, whether classified as
petty, misdemeanor, or felony.”® According to the U.S. Supreme Court, unless counsel is afforded
to the defendant at the time of a plea or trial, the judge is prohibited from imposing any amount of
jail time — even if the jail time is as a result of the defendant failing to complete a condition of the
sentence (i.e. community service, paying a fee, etc.).® The defendant’s right to counsel can be
waived but the waiver must be knowing, voluntary and intelligent.2° An intelligent waiver of
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counsel depends on many factors including the individual circumstances of the criminal case.!
The Louisiana Rules of Professional Conduct dictate that prosecutors (such as the City Attorney
Prosecutor in Municipal Court) should make reasonable efforts to assure the accused has an
opportunity to obtain counsel.!? Further, the American Bar Association prohibits a prosecutor at
first appearances from speaking to a defendant without counsel or before the defendant has waived
counsel .13

Recommendation 2: There should be a case study conducted on Right to Counsel
practices in the New Orleans Municipal Court. The Sixth Amendment Center, a not-
for-profit dedicated to providing courts with best practices on the Right to Counsel
has indicated interest, contingent upon funding, to perform such a case study for the
New Orleans Municipal Court.

Commendation 1: CWN commends the New Orleans Municipal Court Judges, the
City Attorney’s Office, and the Orleans Public Defenders Office for embracing
CWN’s recommendation to allow a Right to Counsel case study to be performed on
the New Orleans Municipal Court by the Sixth Amendment Center. Furthermore,
CWN commends the Municipal Court judges for applying for the necessary funding
to perform said case study.

Constitutional Rights: the Right to an Interpreter

The right to an in-court interpreter for those who have limited English proficiency (LEP) is
implicitly recognized by the Fifth,'* Sixth® and Fourteenth Amendments!® of the U.S.
Constitution. Additionally, the Louisiana Code of Criminal Procedure dictates that where a non-
English-speaking party requests an interpreter, the judge must appoint one.l” By April 2018, 170
certified and/or registered interpreters in 16 languages were listed on the Louisiana Supreme Court
website.’® Despite the availability of interpreters, Orleans Parish criminal courts still face
challenges in providing interpreters for court proceedings. CWN has found that the greatest
problems in conjunction with appointing court interpreters for LEP defendants occurred during
first appearances in Magistrate Court.

Recommendation 3: The Orleans Parish Sheriff’s Office should alert the Magistrate
Court of any Limited English Proficiency (LEP) defendant at the time the LEP
defendant is booked at the Orleans Justice Center. With enough notice, the
Magistrate Court should be able to request an interpreter that will arrive in time to
interpret for the LEP defendant for first appearances in Magistrate Court.

Constitutional Rights: Fines and Fees in New Orleans Municipal Court

The due process and equal protection clauses of the Fourteenth Amendment of the U.S.
Constitution prohibit imprisoning a person for the failure to pay court fees, where the court fails
to make an inquiry into ability to pay or where the person has established a lack of ability to pay.*°


http://www.law.cornell.edu/constitution/billofrights#amendmentv
http://www.law.cornell.edu/constitution/billofrights#amendmentvi
http://www.law.cornell.edu/constitution/amendmentxiv
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In Cain v. City of New Orleans,?° the Federal Court for the Eastern District of Louisiana found it
unconstitutional for an Orleans Parish Criminal District Court Judge to incarcerate a defendant on
a warrant for failure to appear in court to pay a court fine, where the court originally failed to ask
a defendant about his or her ability to pay at the time of the plea.?!

Recommendation 4: Before imposing a fine or fee, a New Orleans Municipal Court
judge should always inquire into the defendant’s ability to pay. Without an inquiry
into the defendant’s ability to pay, it is unconstitutional for the court (1) to issue a
warrant for failure to appear in court or (2) to pay the court fine or to incarcerate the
defendant for failure to pay the court fine.

Victim Rights: Witness and Victim Intimidation

Where criminals routinely succeed in deterring testimony, the criminal justice system withers, and
laws can be broken with impunity.?? Witness intimidation lowers public confidence in the criminal
justice system and creates the perception that the criminal justice system cannot protect its
citizenry.?® It is difficult to determine the extent of the witness intimidation problem in New
Orleans and whether it has improved since Hurricane Katrina without baseline data to compare
from year to year.?* CWN volunteers observed or learned of an incident where a victim or witness
had allegedly been harassed, threatened, or intimidated in 5% of all total Criminal District Court
observations. To understand the degree of witness intimidation in a community, the problem
should be measured by law enforcement; measurement will allow the community to learn if
previous efforts have worked, the extent of the problem, and what future solutions should be
employed.?

Recommendation 5: The New Orleans Police Department and the Orleans Parish
District Attorney’s Office should gather data relating to the number of witnesses who
report intimidation or report fearing intimidation. While no one measure can
completely define or explain witness intimidation, neither can it be fully understood
without obtaining strong baseline data. The New Orleans Police Department and the
Orleans Parish District Attorney’s Office should continue to cooperate and share
information relating to witness intimidation to identify any trends in the hopes of
finding a proper response strategy.

Victim Rights: Material Witness Warrants

If a judge issues a material witness warrant, a victim can be arrested for failing to come to court to
testify when subpoenaed.?® With some crimes, such as sexual assault and domestic violence that
are already serially underreported, there is extensive research that the arrest of non-cooperative
victims may have a chilling effect on survivors already reluctant to report the crime to law
enforcement.?” Since CWN has begun to collect data last year, there has been a marked decrease
in the number of material witness warrants seen by CWN. In 2017, CWN found seven material
witness warrants issued against victims; one of those victims was a victim of domestic violence,
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and none of the victims were sex crimes victims. These numbers compare to the 19 material
witness warrants CWN found were issued against victims in 2016, one of them issued against a
victim of domestic violence and three issued against victims of sex crime. In 2017, three victims
were arrested on material witness warrants, with one victim incarcerated for seven days in jail and
the other two victims incarcerated for a day. In 2016, seven victims were incarcerated on a material
witness warrant, with one victim incarcerated for 179 days in jail.?8

Recommendation 6: The District Attorney should issue a policy discontinuing the
incarceration of domestic violence victims and sex crime victims for failing to testify.
In non-domestic violence and non-sex offense cases, the District Attorney should, at a
minimum, publicly release a protocol that includes the different factors an Assistant
District Attorney should consider before applying for a warrant to arrest a victim for
failing to testify. For example, this protocol may include weighing the competing goals
of victim safety and emotional trauma to the victim, as well as offender accountability,
public safety and the significance/necessity of the victim’s testimony.

Treatment of the Public: Public Accessibility to the Court Docket

In the criminal justice system, minor adjustments like helping court users navigate the courthouse
have been found to translate into increased compliance with court orders and stronger respect for
the court’s legitimacy.?® Posting dockets or court calendars in a public location is integral to court
users being able to navigate the court.® The Orleans Parish Clerk of Court’s Office does not post
a master court calendar for the Orleans Parish Criminal Court or Magistrate Court in a central
location. At the end of 2016, the New Orleans Municipal Clerk of Court had agreed to post the
daily court docket. However, New Orleans Municipal Court has failed to consistently post the
docket in a publicly accessible location during at least 40% of court observations in 2017. This is
particularly problematic because individual New Orleans Municipal courtrooms also fail to post
their dockets in a public location. Thus, court users are often confused about which courtroom they
should go to when arriving in New Orleans Municipal Court.

Recommendation 7: The Municipal Clerk of Court and the Orleans Parish Clerk of
Court should daily post a master court docket in a public location or assign a court
employee to direct court users as they immediately arrive in court, to the court room
where they are required to appear. It is particularly important for the Municipal
Clerk of Court to post the docket as none of the separate courtrooms in the New
Orleans Municipal Court post individual dockets.

According to principles set by the Conference of State Administrators: (1) the public has a
qualified right of access to court records and (2) the judiciary is obligated to provide access to
public court records and to improve the convenience of that access.! While criminal courts across
the country are moving to ensure the public has electronic access to court records,®? the New
Orleans Municipal Court still has no publicly accessible online system for even the most basic
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court information. Additionally, in 2017, the New Orleans Municipal Clerk consistently placed
obstacles in the way of the public even receiving a paper docket upon request.

Recommendation 8: The Municipal Clerk of Court and its employees should be
trained in procedural fairness concepts to ensure a more user-friendly clerk of court’s
office. As Municipal Court adopts and transitions to a new case management system,
the Municipal Court Judicial Administrator’s Office should prioritize online access
to case dockets for the general public to promote greater transparency and efficiency.

Treatment of the Public: Timeliness of Judges

Courtrooms with regular, substantial delays waste the time of victims, defendants, witnesses and
family members who often must take time off from work or find childcare they can often hardly
afford in order to go to court. Delays become costly as public servants, including prosecutors,
public defenders, sheriff deputies, court staff, and law enforcement have salaries funded by
taxpayers. For New Orleans Police Department officers, court delays mean officers are that much
more unavailable to patrol the streets and perform other duties integral to public safety.

Recommendation 9: Judges should make every effort to be timely to the bench and
should consider the inconvenience to the public in making them wait and the cost to
the taxpayer in making public servants wait for the judge’s untimely arrival. If the
judge has an obligation that consistently delays the judge arriving timely to the bench,
the judge should change the court subpoena time, so both the public and public
employees are not regularly forced to wait in court for the judge’s arrival.

I1. Introduction

Court Watch NOLA (CWN) is a non-profit organization whose mission is to promote reform in
the Orleans Parish criminal court system through civic engagement and courtroom observation.
One of CWN’s goals is to empower individuals through legal education to demand transparency
and accountability of public officials. As legal scholar Bibas Stephanos wrote in the New York
University Law Review,

“A great gulf divides insiders and outsiders in the criminal justice system. The
insiders who run the criminal justice system-judges, police, and especially
prosecutors-have information, power, and self-interests that greatly influence the
criminal justice system's process and outcomes. Outsiders-crime victims,
bystanders, and most of the general public-find the system frustratingly opaque,
insular, and unconcerned with proper retribution...The gulf clouds the law's
deterrent and expressive messages, as well as its efficacy in healing victims; it
impairs trust in and the legitimacy of the law; it provokes increasingly draconian
reactions by outsiders; and it hinders public monitoring of agency costs. The most
promising solutions are to inform crime victims and other affected locals better and
to give them larger roles in criminal justice. It also might be possible to do a better
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job monitoring and checking insiders...Finally, the gulf imposes procedural costs.
It leads insiders to use subterfuge to subvert democratically enacted laws. It also
impairs outsiders' faith in the law's legitimacy and trustworthiness, which undercuts
their willingness to comply with it. In short, the gulf impedes the criminal law's
moral and expressive goals as well as its instrumental ones.””*

CWN is objective in its approach, neither siding with the prosecution nor the defense. Rather,
CWN tries to increase public confidence in the Orleans Parish Criminal Courts by examining
aggregate trends in the Orleans Parish criminal justice system and bringing transparency to court
practices largely hidden from public view. Through its extensive legal training of volunteers, CWN
seeks to shorten the gulf between insiders and outsiders, teaching outsiders the language of court,
so that outsiders can bring accountability and help to solve some of the problems that insiders have
so regularly lived with and that they often no longer see as problematic.

I11.  Methodology

In 2017, CWN collected the observations of 130 volunteers in three different Orleans Parish
criminal courts: Criminal District, Magistrate, and Municipal. All observers participated in a two-
day training before they began independent observations, and some observers received refresher
trainings upon request.

Four physical data collection tools were used to record the data in the courtrooms: one for each
court plus an additional data collection tool for Municipal Court first appearances. These data
collection tools covered a wide variety of information, drawing primarily from the CWN
volunteers’ in-court observations, and from the individual court dockets of cases. Court dockets
were provided to CWN volunteers by the Orleans Parish Clerk of Court and the New Orleans
Municipal Clerk of Court.

The data recorded on the data collection tools was then entered into an on-line database using
Survey Monkey survey development cloud-based software. Data was exported to SPSS (Statistical
Package for the Social Sciences, V20) for data cleaning and analysis.

Data was collected from January 1, 2017 to December 31, 2017. Across all three courts, a total of
779 court session observations were conducted. During these sessions, approximately 13,000 case
appearances were observed, and key data was recorded. Details on the total observations by court
are presented below. The data encompassed in this report and collected by the CWN volunteers is
both quantitative and qualitative in nature.

Figure 1 shows the number of court session observations (hereafter referred to as “observations”)
conducted in 2017 in each of the three courts. Hereinafter, “all courts” refers to all criminal courts
that Court Watch NOLA currently monitors, namely Orleans Parish Criminal District Court,
Orleans Parish Magistrate Court, and New Orleans Municipal Court.
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All Courts, 2017
Figure 1. Total Observations by Court
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IV.  Constitutional Rights
A. The Right to Counsel and Attorney-Client Privileged Communications

It is widely and commonly understood that a conversation between an attorney and his or her client
is protected.®* In fact, the attorney-client privilege is one of the oldest evidentiary privileges in the
common law, dating back to at least 1654.% This privilege exists to incentivize lawyers and their
clients to have forthcoming conversations, which in turn furthers the truth-seeking function of the
legal system.3® The privilege also exists to ensure an open and free exchange of information
between attorneys and their clients that allows an attorney to provide the best legal counsel
possible.®” Every state recognizes an attorney-client privilege, and the federal judiciary includes
the privilege in the Federal Rules of Evidence.*® A violation of the attorney-client privilege can
implicate the Sixth Amendment Right to Counsel*® and the Right of Access to the Courts* when
the government interferes with the relationship between a criminal defendant and his or her
attorney. The Sixth Amendment provides a shield for the attorney-client privilege in criminal
proceedings.*? It is hard to imagine how the Sixth Amendment Right to Counsel could effectively
exist without the protections afforded to the attorney-client relationship by the privilege of non-
disclosure.®

Attorney-client communications are privileged where the communication is intended by the
attorney and client to be confidential** and is not in furtherance of future illegal conduct.*® Where
criminal activity between the attorney and the client is suspected, federal law enforcement and
occasionally state law enforcement have instituted a separate “taint team” that has reviewed
attorney-client privileged material but not divulged privileged material with the law enforcement
team investigating the underlying alleged criminal activity. In one Louisiana case, the Louisiana
Supreme Court determined a defendant would not receive a new trial where the jail had recorded
an attorney-client call but certain protections were put in place to preserve the attorney-client
privilege. These protections included a prosecutorial taint team and an alternative means by which
the defendant could have had an unmonitored telephone call with his attorney but failed to use it.*
The “taint-team” has met with controversy*’ and sometimes a court will appoint a special master,
preferring an independent third party over law enforcement, to review attorney-client privileged
material 48
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The attorney-client privilege is integral for incarcerated inmates, who otherwise have diminished
capacity to communicate privately, free from government surveillance.*® Many correctional
facilities record phone conversations between criminal defendant inmates and those non-lawyer
parties to whom the inmate makes calls.®® These electronic recordings of phone calls to non-
lawyers are often provided to prosecutors’ officers from the jail and can serve as strong tools in
the prosecution of the defendant.>! Prosecutors will listen to the recordings of phone calls between
incarcerated defendants and non-lawyers and determine if they can use the recordings as evidence
in the defendant’s underlying case or perhaps initiate a new prosecution for other criminal acts
evidenced via the phone call.>

An inmate’s right to speak privately with counsel during a legal proceeding is a separate issue and
has been recognized as a “fundamental right.”®® As David Fathi, Director of the ACLU’s National
Prison Project has said, “A lot of prisoner rights are limited because of their conviction and
incarceration, but their protection by the attorney-client privilege is not.”®* Historically
speaking, inmates have enjoyed the attorney-client privilege in conjunction with in-person attorney
visits, > letters®® and phone calls.>’ In situations where the government records attorney-client calls
and there is no taint team or special master in place, the U.S. Supreme Court has found that the
prejudice is too great, the defendant’s conviction should be vacated and he or she should be
provided a new trial.®® In fact, the U.S. Supreme Court has loudly stated, “inmates must have a
reasonable opportunity to seek and receive the assistance of attorneys. Regulations and practices
that unjustifiably obstruct the availability of professional representation or other aspects of the
right of access to the courts are invalid.”*

Thus, legally a problem arises where calls made by the incarcerated defendant to his or her attorney
are recorded by the jail, handed over to the prosecution, no mechanism exists to exclude attorney-
client calls, and the defendant has no opportunity to have an unmonitored call to his or her attorney.
These calls recorded by the jail can contain defense strategy including observations of the
prosecution’s behavior and approach as well as embarrassing or damaging information from the
defendant, intended by the attorney and the defendant to have remained confidential.®° It should
not be incumbent upon a prosecutor’s office to face the financial burden of somehow separating
attorney-client privileged calls from those calls made to defendants’ mothers, girlfriends, fathers
and brothers, the latter category that can be listened to without fear of violating the attorney-client
privilege.®

City jails that allow attorneys to have unrecorded calls, both landline and mobile, with their clients
are illustrated in the below map by the telephone icon, and city jails that record attorney-client
landline or mobile calls are illustrated below by the camera icon.®? New Orleans has intentionally
been left blank since it is the only jurisdiction found in CWN’s investigation that records all calls
to an attorney’s cell phone but allows for unrecorded calls to an attorney’s landline.
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In 2017, CWN had several meetings with the Orleans Parish Sheriff’s Office (OPSO) requesting
that OPSO no longer record attorney-client privileged calls made from the jail. At the end of 2017
and upon CWN’s request, OPSO agreed to allow unrecorded calls made by inmates to their
attorneys’ landlines but not to the same attorneys’ cell phones. OPSO only allowed non-recorded
calls to attorneys’ landlines upon an attorney’s filing of a sworn affidavit.® As part of the program,
OPSO did not allow investigators, or paralegals to be a part of or initiate any such unrecorded
landline calls (normally parties that share the attorney-client privilege) 5 after an affidavit has been
filed.> OPSO contends that it has the right to continue recording attorney-client calls made to
attorneys’ cell phones as long as it allows unrecorded attorney-client jail visits and provides a
verbal warning that the call is being recorded on all recorded attorney-client calls.®® OPSO also
contends that it is concerned that criminal defense attorneys will make the attorney-client phone
call a three-way call and the attorney will conspire to commit criminal acts with their clients and
the additional party added to the call. For this reason, OPSO is unwilling to allow calls to attorneys’
cell phones to go unrecorded.®” OPSO believes it can remotely detect a third-party call being
connected to the attorney’s landline but cannot do so when a jail call is made to the attorney’s cell
phone.® This belief was contradicted by Securus, the company who runs OPSO’s phone services
in the Orleans Justice Center. Steve Viefhaus, the Vice President of Sales for Securus, confirmed
after speaking to the national Securus technology team that it was impossible for a correctional
institute to detect when a third-party joined to the call on a landline if in fact the call was not being
recorded.®®
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Additionally, according to CWN observations, attorneys are unable to have a confidential
conversation with their incarcerated clients in Orleans Parish Criminal District Court or Municipal
Court unless allowed by a judge the special privilege of sitting in a back room, since neither court
has attorney-client booths. Troubling by constitutional standards,’ attorneys are unable to have a
confidential conversation with their incarcerated clients in the Orleans Justice Center Jail since
some if not all attorney-client booths have video cameras.”* Additional obstacles that have been
placed in the way of attorneys attempting to access their incarcerated clients are long wait times’?
and a dress code placed on female attorneys entering the jail, relating to the female attorney’s skirt
length that was only abolished in 2013.”® Without unrecorded calls to their clients, attorneys have
little left of the attorney-client privilege to hold onto.

RECOMMENDATION 1: All attorney-client calls made from the jail should be
unrecorded. The Orleans Parish Sheriff’s Office should allow inmates to make
unrecorded calls to their attorneys, whether these calls are made to an attorney’s cell
phone or to his or her landline. Often private defense attorneys do not have landlines
and thus must use cell phones for their attorney-client conversations. Where the
attorney-client privilege is subverted, so too is the truth-seeking function of the legal
system.

B. The Right to Counsel in the New Orleans Municipal Court

According to the Sixth Amendment of the U.S. Constitution, “in all criminal prosecutions, the
accused shall enjoy the right...to have the Assistance of Counsel for his defense.”’* The Sixth
Amendment includes the right to counsel during critical stages of the criminal case’® including but
not limited to the setting of bail in many cases,’® custodial interrogations,’” arraignments,’® plea
negotiations,’® guilty pleas,® trial 8 and sentencing.®? Criminal defendants are guaranteed the
assistance of counsel in all cases resulting in incarceration whether classified as petty,
misdemeanor, or felony.®® The U.S. Supreme Court further explained in Alabama v. Shelton 2 “a
suspended sentence that may ‘end up in the actual deprivation of a person’s liberty’ may not be
imposed unless the defendant was accorded ‘the guiding hand of counsel’ in the prosecution for
the crime charged.”® Thus, unless the defendant has retained or validly waived an attorney at the
time of a plea or a trial, the judge is prohibited from ever imposing jail time — even if the jail time
is due to the defendant’s failure to complete a condition of the sentence (i.e. community service,
paying a fee, etc.).8¢

The defendant’s right to counsel can be waived but the waiver must be knowing, voluntary, and
intelligent.” An intelligent waiver of counsel depends on the individual circumstances of each
criminal case,® including the education and sophistication of the defendant, the complex or easily
grasped nature of the charge, and the stage of the proceeding at which the waiver is mentioned.®
Before the defendant can knowingly waive counsel he or she must be aware of the “usefulness of
counsel [to the accused] at the particular proceeding, and the dangers [to the accused] of
proceeding without counsel.”® The defendant must be competent to waive counsel: the court must
determine the defendant has the "sufficient present ability to consult” with a lawyer “with a
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reasonable degree of rational understanding” and a “rational as well as factual understanding of
the proceedings against him.”®* Where a defendant pleads guilty without an attorney, the standard
is even higher since a defendant has to, at the very least, freely and voluntarily waive his or her
constitutional rights against self-incrimination and to confront his or her accusers.®? Thus, it is not
a simple, expedited process for a court to receive a valid waiver of counsel at the time of a plea. In
the words of the Court of Appeals for the Fifth Circuit in Louisiana v. Jones,* “the determination
of a valid waiver of counsel during a guilty plea depends on the entire record and not just on
certain “magic” words used by the trial judge.”%*

The Louisiana state constitution entitles an individual to the appointment of counsel if the charge
brought against him or her would have the potential of imprisonment and that person is indigent.
The Louisiana Constitution states in part: “At each stage of the proceedings, every person is
entitled to assistance of counsel of his choice, or appointed by the court if he is indigent and
charged with an offense punishable [emphasis added] by imprisonment.”%

Well-established national associations such as the Conference of Chief Justices and the Conference
of State Court Administrators have included Right to Counsel as a priority in the two groups stated
list of principles:

“Principle 4.2. Right to Counsel. Courts should be diligent in complying with
federal and state laws concerning guaranteeing the right to counsel as required by
applicable law and rule. Courts should ensure that defendants understand that they
can request court-appointed counsel at any point in the case process, starting at the
initiation of adversarial judicial proceedings. Courts should also ensure that
procedures for making such a request are clearly and timely communicated.”%

From the outset of its monitoring of the New Orleans Municipal Court in late 2016, CWN became
concerned with Right to Counsel problems. CWN raised with two separate chief judges of the New
Orleans Municipal Court its concerns that (1) defendants are often unrepresented while speaking
on the record and (2) when offered the right to counsel, the offer of counsel is often paired with
strong pressure to waive the offered public defender and face criminal charges alone and without
an attorney.®” After raising concerns, CWN has observed at least one judge, Municipal Court Judge
Landry, consistently inform all defendants before the start of court, of their right to counsel. CWN
applauds Municipal Court Judge Landry for having translated the public’s right to counsel
concerns, into actions.

Although the New Orleans Municipal Court hears misdemeanor and thus more minor cases than
the Orleans Parish Criminal District Court, the constitutional right to counsel is still
applicable.*®Additionally, pleading guilty to a misdemeanor has collateral consequences of which
an unrepresented defendant would rarely be aware. Guilty pleas result in criminal records and
criminal records can result in a defendant losing the ability to live in public housing in New
Orleans,®® the ability to use food stamps,'® the ability to live legally in the United States depending
on their immigration status,'®* and to receive federal aid money for higher education.%?
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Municipal Court, 2017
Figure 2. Did a Defendant Speak on the Figure 3. Did an Unrepresented Defendant
Record or in front of the Judge without Plead Guilty?
Counsel Present?

n = 118 court sessions n = 109 court sessions

CWN tracked the number of court sessions that occurred where an unrepresented defendant spoke
on the record in front of a judge and found that unrepresented defendants spoke on the record more
often than represented defendants. CWN found that defendants pled guilty without a defense
attorney present in 48% of Municipal Court observations. CWN did not collect the number of
times the defendant was asked or in fact did waive his or her right to counsel. Anecdotally, where
court observers observed a defendant waive the right to counsel, the waiver of counsel was quick
and not detailed. Defendants who pled guilty without counsel were typically sentenced to pay a
fine, and some were sentenced to community service in addition to a fine. If they failed to appear
to pay the fine, the defendant was subject to arrest and imprisonment on an attachment (warrant).
In 2017, the most common criminal offense to which unrepresented defendants pled guilty was
possession of marijuana.

Prosecutors too have a duty to ensure the defendant has obtained counsel. The American Bar
Association’s (ABA) Model Rules of Professional Conduct and the Louisiana Rules of
Professional Conduct both dictate that prosecutors should make reasonable efforts to assure the
accused has an opportunity to obtain counsel. 1 Additionally, the American Bar Association’s
Criminal Justice Standards for the Prosecution prohibit a prosecutor from speaking to a defendant
without defense counsel or before the defendant has waived counsel. To wit:

“Standard 3-3.10 Role in First Appearance and Preliminary Hearing

(a) A prosecutor who is present at the first appearance (however denominated) of the
accused before a judicial officer should not communicate with the accused unless
a waiver of counsel has been entered, except for the purpose of aiding in obtaining
counsel or in arranging for the pretrial release of the accused. A prosecutor should
not fail to make reasonable efforts to assure that the accused has been advised of
the right to, and the procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel.”%

In 2017, the City Attorney was the primary prosecutor working in the New Orleans Municipal
Court.1% CWN has worked with the City Attorney’s Office on discontinuing its practice of
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speaking to defendants without defense counsel present.’%® In fact, it is often the case that a
confused defendant, finding no general court information desk that could direct the defendant on
where the defendant should appear, will approach the city attorney prosecutor’s desk which is
conveniently located in the front of the court, and is often the only desk where a member of the
court can be found. After a defendant has approached the city attorney prosecutor’s desk, CWN
volunteers often observed a city attorney prosecutor talking to defendants about the merits of their
case. Listening to CWN’s concern with city attorney prosecutors speaking to unrepresented
defendants, the City Attorney’s office has at varying times:

(1) required its prosecutors to sit in back rooms of the courthouse before court has started so
to avoid inadvertent conversations with a defendant seeking general direction about court
proceedings. This practice was discontinued however, as often municipal court judges had
expected the city attorney prosecutor in the courtroom before the start of court.*%’

(2) ordered prosecutors to always mention the availability of counsel before speaking to an
unrepresented defendant.'%

Municipal Court, 2017
Figure 4. Was the City Prosecutor Observed Speaking to
a Defendant without the Defendant’s Attorney Present?

n = 109 court sessions

Despite precautions taken by upper management, CWN volunteers have still observed city attorney
prosecutors speaking with unrepresented defendants in nearly half of courtwatcher observations
of Municipal Court.X® While city attorney prosecutors spoke to mostly unrepresented non-
incarcerated defendants, CWN volunteers have also observed instances where city attorney
prosecutors have spoken to unrepresented defendants who were incarcerated. CWN observers did
not collect data on whether the city attorney prosecutor informed the defendant of his or her right
to counsel before the prosecutor spoke to the defendant.

CWN compiles research on best practices, the U.S. Constitution, the Louisiana Constitution, and
statutory law to better educate the public and ensure criminal justice actors are abiding by the best
and most effective standards. CWN is fortunate to have a partner in the Sixth Amendment Center,
a not-for-profit organization that provides best practice and legal standards relating to Right to
Counsel on both its website as well as upon request.*'° On occasion, and in partnership with judges
and/or prosecutors, the Sixth Amendment Center will visit a jurisdiction’s courts and perform an
in-depth analysis of the court’s right to counsel practices.''! In late 2017, the Sixth Amendment
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Center informed CWN of its willingness, contingent on sufficient resources and the agreement of
the necessary court actors, to perform such a case study for the New Orleans Municipal Courts.!2

RECOMMENDATION 2: There should be a case study conducted on Right to
Counsel practices in the New Orleans Municipal Court. The Sixth Amendment
Center, a not-for-profit dedicated to providing courts with best practices on the Right
to Counsel has indicated interest, contingent upon funding, to perform such a case
study for the New Orleans Municipal Court.

In early 2018, the Sixth Amendment Center and Judge Shea on behalf of Chief Municipal Court
Judge Sens verbally agreed, contingent on funding, to a case study performed by the Sixth
Amendment Center.**® In April 2018, Chief Judge Shea applied for funding on behalf of the New
Orleans Municipal Court with the Federal Department of Justice, to complete the case study.'* In
April 2018, the Orleans Public Defenders Office agreed to embrace a Sixth Amendment’s Right
to Counsel case study in New Orleans Municipal Court.!*> In May 2018, the City Attorney’s Office
agreed to embrace a Sixth Amendment’s case study in New Orleans Municipal Court.1®

COMMENDATION 1: CWN commends the New Orleans Municipal Court Judges,
the City Attorney’s Office and the Orleans Public Defenders Office for embracing
CWN’s recommendation to allow a Right to Counsel case study to be performed on
the New Orleans Municipal Court by the Sixth Amendment Center. Furthermore,
CWN commends the Municipal Court judges for applying for the necessary funding
to perform said case study.

C. Right to an Interpreter in Magistrate, Criminal District and Municipal Courts

The right to an in-court interpreter for those who have limited English proficiency (LEP), which
includes those who need a sign language interpreter, is implicitly recognized by the
Fifth,*1” Sixth!'® and Fourteenth Amendments®® of the U.S. Constitution. The rights to an attorney
with whom the defendant can confer, to a fair trial, to equal protection under the law and to due
process is fundamentally denied if a defendant is unable to understand the nature of the charges
against him and the meaning of the criminal proceeding itself.*?® A criminal defendant cannot
confront witnesses or have effective assistance of counsel if he or she is unable to understand the
witnesses or the attorney.*?* The right to an in-court interpreter has also been implied under Title
VI of the Civil Rights Act since Title VI prohibits discrimination based on national origin.*??> The
American with Disabilities Act and the Rehabilitation Act also require that all municipal, state and
federal courts provide reasonable accommodations, including interpreters CART FM systems, and
other auxiliary aid systems for defendants who rely on sign language as their first or only
language.'?® The 1978 Court Interpreters Act ensured court interpreters were provided to LEP
criminal defendants in federal court.1?* The majority of states also have laws allowing for criminal
court interpreters where a defendant is considered a LEP.?°

In 2010, the Louisiana Supreme Court adopted guidelines and standards for the use of interpreters
in Louisiana state courts.?® These guidelines included a code of professional responsibility for
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court-appointed interpreters and set forth requirements for interpreters, circumstances warranting
the court’s appointment of an interpreter, qualifications for interpreters, and methods for appealing
the denial of an interpreter.??” In 2012, the Governor signed into law, Louisiana Code of Criminal
Procedure Article 25.1 which states in part:

“A. If a non-English-speaking person who is a principal party in interest or a
witness in a proceeding before the court has requested an interpreter, a judge shall
appoint, after consultation with the non-English speaking person or his attorney, a
competent interpreter to interpret or to translate the proceedings to him and to
interpret or translate his testimony. B. The court shall order reimbursement to the
interpreter for his services at a fixed reasonable amount.”*?

In 2013, the Louisiana Supreme Court developed a certification-based court interpreter training
and listed certified and registered interpreters on its website.*?° Also on the Louisiana Supreme
Court website are “Bench cards” that were developed to inform and guide judges on court
interpreter protocols.® By April 2018, 170 certified and/or registered interpreters in 16 languages
were listed on the Louisiana Supreme Court website.3! According to Robert Gunn, spokesperson
for the Louisiana Supreme Court,

“All of the courts have access to the list of registered and certified interpreters. If a court
cannot locate an interpreter, or if there is a need for a language not covered by the
program, the courts can call the Supreme Court for assistance.”**?

Despite the availability of interpreters, all Orleans Parish criminal courts still face challenges
in using interpreters for court proceedings.

In 2017, CWN tracked the number of times that a courtwatcher observed the need for an
interpreter in criminal court. In Criminal District Court, an interpreter was needed in 13%
percent of court observations.'® In Criminal District Court, when an interpreter was requested
during the courtwatcher’s observation, an interpreter either arrived within an hour of the request
(this occurred in 85% of observations),’* or an interpreter did not arrive during the
courtwatcher’s observation (15% of observations), and the case was adjourned to a different
court date.!®
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Criminal District Court, 2017
Figure 5. Interpreter Availability

Interpreter
didn't arrive,
and case was
adjourned to Interpreter
another court arrived within
date (15%) an hour of
being requested
(85%)

n = 41 court sessions

In Municipal Court, courtwatchers reported that an interpreter was needed in 7% percent of
observations.'® One courtwatcher observed that a Spanish interpreter was needed, but no
interpreter was requested by the Municipal Court. Rather, an Orleans Public Defender translated
for the defendant.

Magistrate Court, 2017
Figure 6. Was an Interpreter Requested Figure 7. Did the Magistrate or
when Needed in Court? Commissioner Rule in a Case without an

Interpreter Present when One was
Needed?

n = 54 court sessions n = 15 court sessions

According to CWN observations in 2017, the court that had the most considerable problems in
appointing court interpreters was Magistrate Court. CWN volunteers observed that an
interpreter was needed in 21% of court observations.’*” When presented with a defendant who
required an interpreter, the Court requested an interpreter in 72% of Magistrate Court
observations.® In 87% of court sessions in which an interpreter was needed but not requested,
CWN volunteers found that the Magistrate or the Magistrate Commissioner nonetheless ruled
in a case in the absence of an interpreter.*® According to conversations with the Magistrate
Court*® and OPSO,*! there is no protocol in place for the Orleans Parish Sheriff’s Office to
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notify the Magistrate Court that there is a LEP defendant coming soon to Magistrate Court.
Thus, Magistrate Court will often determine only at the very moment of first appearances that
a defendant needs an interpreter.X*? If Magistrate Court calls an interpreter at the point of first
appearances, there is often not enough lead-time for the interpreter to make it to court in time.#3
Once the Magistrate or Commissioner is faced with the reality that an interpreter is needed but no
interpreter is coming in time, the Magistrate Court is faced with a difficult choice. The Magistrate
or Commissioner can delay a statutory timed deadline (to appoint defense counsel or determine
probable cause, for example) and thus violate the law and the constitution, in order to wait for an
interpreter. Alternatively, the Magistrate or the Commissioner can violate the law and the
constitution and determine pretrial release or alternatively bail and bond without having an
interpreter present in court.* Without an interpreter, a LEP defendant is placed in a terrifying
situation, robbed of his or her liberty without potentially having a notion of how it happened and
without being given any meaningful opportunity to defend himself or herself.

“One of the defendants did not speak English. When his

“A defendant needed an case was being reviewed by the court, the Commissioner
interpreter but instead of asked if an interpreter was available to which the OPD
requesting one the O.P.D. responded no there wasn't. The commissioner then
[Orleans Public Defenders] used proceeded to handle the case there by calling both the
google translate to try and OPD and the State Prosecutor to the bench where they
communicate with the discussed in private the man's case. They agreed on a bail
defendant.” amount for the gentlemen and proceeded on to the next

case. No one spoke Spanish to inform the defendant what
was going on, how his bail was determined, when he
should return to court, etc.”

- Courtwatcher in
Magistrate Court

- Courtwatcher in Magistrate Court

RECOMMENDATION 3: The Orleans Parish Sheriff’s Office should alert the
Magistrate Court of any Limited English Proficiency (LEP) defendant at the time the
LEP defendant is booked at the Orleans Justice Center. With enough advance notice,
the Magistrate Court should be able to request an interpreter that will arrive in time
to interpret for the LEP defendant for first appearances in Magistrate Court.

D. Due Process and Equal Protection for Municipal Court Defendants
Incarcerated for Failing to Pay Fines & Fees

Where the court fails to make an inquiry into ability to pay or where the person has established a
lack of ability to pay a court fine, the due process and equal protection clauses of the Fourteenth
Amendment of the U.S. Constitution have long prohibited imprisoning a person for his or her
failure to pay court fees. Under Bearden v. Georgia,* the U.S. Supreme Court ruled that a court
cannot incarcerate the defendant for failure to pay a criminal debt when the debtor has made
sufficient bona fide efforts to pay. Additionally, the court must consider whether alternative
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sanctions such as a restructured payment schedule or community service could meet the state’s
interest in punishment and deterrence before resorting to incarceration.*® In Louisiana, entering
civil judgement on a court fine or fee is almost always a possible option, allowing indigent
defendants to be civilly liable (like a lien) instead of requiring them to return again and again to
municipal court to pay fines they cannot afford.*’

The Eastern District of Louisiana Federal District Court ruled in Cain v. City of New Orleans'*®
that the jailing of any poor individuals without prior notice and an opportunity to be heard on their
ability to pay, violates the Fourteenth Amendment. The court determined that where a judge
initially fails to ask a defendant about his or her ability to pay and the defendant subsequently fails
to come to court, it is unconstitutional for the court to incarcerate the defendant on a court
warrant.4

While the New Orleans Municipal Court is certainly subject to the decision in Cain, the New
Orleans Municipal Court was never a defendant in Cain. Thus, the New Orleans Municipal Court
never enjoyed the direct pressure the Orleans Parish Criminal Court felt to ensure they were
complying with the law and the constitution in conjunction with fines and fees. National experts
have also pointed out the general importance of observing and monitoring criminal courts to ensure
the courts are following the law on fines and fees.*™® Experts point out that generally where courts
conduct “ability-to-pay-hearings” at all, such hearings are often conducted when the defendant
does not have an attorney present, or such hearings are often inadequate and extremely short in
duration. !

CWN volunteers observed Municipal Court judges order defendants to pay fines or fees in 69% of
Municipal Court observations.®> When so ordered, defendants were unable to pay their fines and
fees in 20% of Municipal Court observations.*>®

Municipal Court, 2017
Figure 8. Frequency that Judges were Figure 9. Were Defendants Able to Pay
Observed Ordering Payment of Fines/Fees | their Fines and Fees?

n= 121 court sessions n = 80 court sessions
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CWN volunteers observed defendants’ first appearances in Municipal Court following defendants’
arrests on attachments (warrants). Defendants appeared in court on attachments in 41% of
Municipal Court first appearance observations.’® Of those arrested and incarcerated on
attachments (warrants), 59% were arrested for failing to appear to a scheduled court appearance;
32% were arrested for both failing to pay a fine or fee and failing to appear to a scheduled court
appearance; and 9% were arrested for an alternative reason. As noted above in Cain, where a judge
initially fails to ask a defendant about his or her ability to pay and the defendant subsequently fails
to come to court, it is unconstitutional for the court to incarcerate the defendant on a court
warrant.*>

Municipal Court, 2017
Figure 10. Frequency that Defendants Figure 11. Reasons why Defendants were
were Observed on Attachments Arrested on Attachments

m Failure to appear only

m Failure to pay a fee AND failure to
appear
m Arrested for another reason

n = 37 court sessions n = 53 defendants

RECOMMENDATION 4: Before imposing a fine or fee, a New Orleans Municipal
Court judge should always inquire into the defendant’s ability to pay. Without an
inquiry into the defendant’s ability to pay, it is unconstitutional for the court (1) to
issue a warrant for failure to appear in court to pay the court fine or (2) to incarcerate
the defendant for failure to pay the court fine or.

V. Victim Rights

CWN had contact with thirty-three victims in 2017. Thirty-three victims reached out to CWN to
complain about their treatment in Orleans Parish Criminal Courts, inquire about their rights, or
request that CWN monitor their case. These victims believe, as does CWN, that the activities and
attitudes of all courtroom actors transform when CWN monitors a criminal case; prosecutors,
judges, defense attorneys, and police all act differently when they know they are being watched.



COURT WATCH NOLA 23| PAGE

A. Witness & Victim Intimidation

Witness intimidation is essentially a threat to the rule of law.*® Where criminals routinely succeed
in deterring testimony, the criminal justice system withers, and laws can be broken with impunity.
Without anyone testifying against an offender or other evidence, the case will not and cannot be
upheld in court.®> Witness intimidation lowers public confidence in the criminal justice system
and creates the perception that the criminal justice system cannot protect its citizenry; if the witness
refuses to testify due to intimidation, dangerous offenders can and will go free.*® During
Hurricane Katrina, New Orleans became infamous for the “misdemeanor murder” phenomenon;
in 2006, over 3,000 defendants were released after 60 days, due to missing evidence and missing
witnesses.™® In 2007, Special Agent in Charge of the FBI in Louisiana at the time, Agent
Bernazzani, testified to this phenomenon in front of the Subcommittee on Crime, Terrorism, and
Homeland Security of the United States House of Representatives:

“Part 1, the violence continues because these violent guys that are let back on the
street are violent people to begin with. Two, the community won't cooperate
because if | finger you as that violent felon I know in a few days you're back on the
streets and | become the next victim, and | don't want that. And when the
community senses a failure in the State Judicial System--and the revolving door is
a failure--a second judicial system kicks in: Street justice. And the killings beget
the killings, beget the killings.””1%°

It is next to impossible to determine the extent of the witness intimidation problem in New Orleans
and whether it has improved since Hurricane Katrina without baseline data (how many witnesses
are intimidated, how many witnesses fail to testify and why, etc.) to compare from year to year.
Baseline data on witness intimidation is essential because perceptions of the likelihood and
severity of intimidation can often become amplified with members of the community theoretically
hosting fears that reliable information can calm. Thus, with reliable information about the reality
of witness intimidation, more witnesses can be encouraged to testify.*6! It can be difficult to collect
baseline data because it is often difficult to determine the prevalence of witness intimidation. For
example, when intimidation is successful, often the crime is not reported to law enforcement at
all.*®2 Even when the police department or a district attorney’s office does collect data relating to
intimidation, data is rarely collected from witnesses who vanish before a suspect is charged or
before the case goes to court.!®®

While there have been few New Orleans-based studies on witness intimidation, national studies
shed light on general trends that have applicability in New Orleans.'®* Witness intimidation
includes both implicit threats such as looks and gestures as well as explicit threats of violence.
Witness intimidation can go beyond threats to include physical violence and property damage. 1%
The manner in which witness intimidation is carried out is varied. Intimidators confront witnesses
verbally, send notes and letters, make nuisance phone calls and park or loiter outside the homes of
witnesses.'®” Intimidators damage witnesses’ houses or property, threaten witnesses’ children,
spouses, parents, or other family members, and assault and murder witnesses or their family
members.*®® Witness intimidation can be case-specific where threats or violence are intended to
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discourage a person from providing information to police or from testifying in a specific case.'®
Witness intimidation can also be community-wide intimidation with acts that create a general
sense of fear and an attitude of non-cooperation with police and prosecutors within a
community.2’® Both types of witness intimidation can also be at play simultaneously.’

Witness intimidation is often perpetrated by those involved in the original offense, but the
offender’s friends, family members, and criminal associates can also threaten or harm
witnesses.1’2 Intimidation is more rare in cases of property crime, such as burglary or car theft,}”
and more prevalent in cases involving gang-related offenses, domestic violence, bias crime,
harassment, murder and sex offenses.!’”* Witness and victim intimidation is often prevalent in
domestic violence cases where the perpetrator violates a no-contact order in order to intimidate the
victim.1"®

Figure 12 shows a 94% increase in the number of individuals arrested in the City of New Orleans
for violation of protective orders from 2011 to 2017. Those charged with the violation of protective
orders throughout this time period were 84% men.

City of New Orleans, 2011-2017
Figure 12. Number of People Arrested for | Figure 13. Violation of Protective Order
Violation of Protective Orders Arrests, Gender of Defendants
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n = 2,151 arrestees. Data provided by the New Orleans Police Department.

Studies have shown that victims of intimidation often share similar characteristics:

* Gender and Age. Women and children are at greater risk of intimidation.*’

* Relationship. Those with closer relationships to the offender are at greater risk.!’” This is
certainly the case in domestic violence cases where the victim lives with the offender or is
economically dependent on the offender.1’
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* Proximity. Greater risk of intimidation comes when the victim or witness still lives in the
same neighborhood as the offender.1"

* Immigration Status. A fear of deportation and a lack of understanding of the role of police
lends itself easily to intimidation.18

* Criminal involvement. Those with criminal records, active warrants, or active parole and
probation conditions may be particularly hesitant to provide information to police.®!

To understand the degree of witness intimidation in a community, the problem should be
measured. Measurement will allow the community to learn if previous efforts have worked, the
extent of the problem, and what future solutions should be employed. 82

Below, find the number of New Orleans Police Department (NOPD) arrests for witness
intimidation from 2011 to 2017.

City of New Orleans, 2011-2017
Figure 14. Number of People Arrested for Witness Intimidation
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n = 25 arrestees. Data provided by the New Orleans Police Department.

Figures 15 and 16 below show the demographics of the defendants arrested on witness intimidation
charges from 2011 to 2017. Whereas 80% of the individuals charged with witness intimidation
were men and 20% women, only 40% of the victims of witness intimidation were men, 52% were
women, and 8% were of unknown gender.
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City of New Orleans, 2011-2017
Figure 15. Witness Intimidation: Ethnicity Figure 16. Witness Intimidation: Gender
30 30
” oz ”
20 20
2 2
Q. Q.
8 o
8 15 8 15
S k)
#* *
10 10
5 5
0 0]
Defendants Victims Defendants Victims
® African American B Caucasian mFemale ®Male ®Unknown
= Asian Hispanic
® Unknown
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Defendants charged with witness intimidation were 96% African American and 4% Caucasian.
Victims of witness intimidation were more diverse: 72% African American, 12% Caucasian, 4%

Hispanic, 4% Asian, and 8% unknown ethnicity.
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CWN volunteers observed or learned of an incident where a victim or witness had allegedly been
harassed, threatened, or intimidated in 5%, or 16 court sessions, of total Criminal District Court
observations.® During this five percent of court observations, courtwatchers noted that the
defendant was responsible for allegedly harassing, threatening, or intimidating victims or
witnesses in 60% of observations. During these 16 court observations, the prosecutor reported the
intimidating behavior to the Court in 50% of observations.

Criminal District Court, 2017

Figure 17. Who Allegedly Harassed, Figure 18. Who Reported that a Victim or
Threatened, or Intimidated the Victim or Witness had been Harassed, Threatened, or
Witness? Intimidated?
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More extensive and better-defined data should be collected other than that listed above. In the
words of Mary Claire Landry, the Executive Director of the New Orleans Family Justice Center:

“As advocates we hear from domestic violence and sexual assault survivors every
day that they are being intimidated not to participate as witnesses against their
partners and exes. They never come forward to speak out because they are
successfully intimidated and/or believe nothing will be done. We will never know
the full extent of the problem until we begin to measure it, hold intimidators
accountable, and truly protect survivors through the criminal process so they feel
strong and confident to participate as witnesses.”%

There are many acts of intimidation for which intimidators are not arrested.*®® Likewise, witness
intimidation happens neither primarily nor exclusively in court.®’ In fact, studies have shown that
acts of intimidation are most often committed at a witness’s home, workplace, or school, or during
the normal course of the witness’s daily activities.® While it is clear that one measurement alone
cannot in isolation reveal the extent of witness intimidation, different measurements should be
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collected and viewed together to determine trends. The following are potentially useful measures
to compare from year to year, in order to better understand the severity of the witness intimidation
problem:

o number of witnesses who experience threats or intimidation

e number of witnesses who provide information to police

e number of witnesses who provide statements to police

o number of witnesses who agree to testify in court

e number of crimes reported to police

e number of witnesses who are aware of the protections that are available to them

« number of witnesses who report intimidation

e number of offenders who are charged with intimidation

« public confidence in the criminal justice system and its ability to protect the citizenry. %

As previously stated, between 2011 and 2017, there was a 94% increase in the number of people
arrested for violating a protective order in New Orleans (Figure 12). However, between 2011 and
2017, there was no similar increase in the number of people arrested for witness intimidation; in
fact, these arrests decreased by 86% (Figure 14).1% Neither the Orleans Parish District Attorney’s
office nor the New Orleans Police Department routinely track whether witness intimidation or fear
of witness intimidation is the reason a witness fails to work with law enforcement.® Without
knowing the number of witnesses who reported intimidation or who reported fear of intimidation
to the NOPD or to the DA’s office, it is impossible to determine the extent of the problem. It is
unknown whether more resources should be devoted to prosecuting intimidators, supporting
witnesses through advocacy and counseling, or both.

“[The victim was] threatened by
members of victim's former
church. [V]ictim alleged sexual
abuse/rape by the pastor of

“A stay away order was
violated-the defendant
was calling from prison

same when victim was a child.” with threats.

-Courtwatcher in

-Courtwatcher in Criminal
Criminal District Court

District Court

Once a jurisdiction determines the extent of the witness intimidation problem, it is in a better
situation to determine the most effective response strategies.!%? Response strategies that have been
successful in other jurisdictions include but are not limited to: minimizing the risk of identification
witnesses face when reporting crime or offering statements;'% protecting the anonymity of
witnesses;* reducing the likelihood of contact between witnesses and offenders both in the
community and at court;}® supporting witnesses (through counseling, advocacy,
etc.);'% relocating witnesses;'®” admonishing intimidators;** requesting no contact orders;'*
prosecuting intimidators.?® Several strategies may apply to the problem in any particular
jurisdiction. According to experts, the response should always be tailored to reliable analysis of
the local on the ground circumstances.?*
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RECOMMENDATION 5: The New Orleans Police Department and the Orleans
Parish District Attorney’s Office should gather data relating to the number of
witnesses who report either intimidation or fear of intimidation. While no one
measure can completely define or explain witness intimidation, neither can it be fully
understood without obtaining strong baseline data. The New Orleans Police
Department and the Orleans Parish District Attorney’s Office should continue to
cooperate and share information relating to witness intimidation to identify any
trends in the hopes of finding a proper response strategy.

B. Material Witness Warrants

After being victimized by a crime, the victim may determine they want to work with law
enforcement to investigate the crime. Alternatively, a victim may determine they do not want to
cooperate with law enforcement and may fail to contact the police department or the district
attorney’s office or refuse to share information with either office.?°? Such reluctance may be in
response to a perceived or actual threat of retaliation by the offender or his or her associates, or
may be the result of more generalized community norms that discourage residents from
cooperating with police and prosecutors.?% For example, a general lack of trust in law enforcement
may deter some witnesses from cooperating.?’* Research has shown that the following reasons
have also deterred victims from cooperating with police: emotional attachments; economic
dependence; a desire for privacy, wanting to protect the offender from criminal prosecution, or
wanting to protect children®®®

A prosecutor must determine if he or she can proceed to trial without a victim who has stopped
cooperating.?®® While every prosecutor would prefer the victim testify, sometimes an assistant
district attorney has sufficient evidence to establish their case beyond a reasonable doubt even
when the victim fails to testify. Barring certain circumstances,?*” where it can be proven in court
that the defendant engaged in wrongdoing that caused the victim to be absent to court®® or where
the victim “persists in refusing to testify concerning the subject matter of his statement despite an
order of the court to do s0”?% the judge should allow the victim’s previous statements to be entered
as evidence to prosecute the case. This evidence may include but is not limited to: a recording of
a 911 call made by the victim, a recording of a call made by the aggressor to the victim from jail
(for example, threatening the victim if the victim testifies), or a police body-worn camera recording
a statement made by the victim.?!? Nationally, some district attorneys have greatly increased the
number of domestic violence convictions by making it a practice of prosecuting with other
available evidence when victims fail to cooperate.?!

A number of states have material witness laws that permit the arrest and detention of any person
(victim or witness) with knowledge of a crime who refuses to provide information in court.?'? In
Louisiana, to obtain a material witness warrant, an assistant district attorney or a defense attorney
must apply to a criminal court judge for the warrant.?** The criminal court judge can grant or deny
the material witness warrant based on whether “the testimony of any witness is essential... and it
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is shown that it may become impracticable to secure the presence of the person by subpoena.”?'4
If a judge issues a material witness warrant, a victim or witness can be arrested and will remain in
jail until she posts bond, her testimony is taken, or the case is otherwise disposed.?*® The victim or
witness does not have the guaranteed right to counsel while he or she is incarcerated or subjected
to the material witness warrant.

The Orleans Parish District Attorney Leon Cannizzaro has refused to stop requesting material
witness warrants against sex crimes and domestic violence victims stating, “Asking a judge to
detain a victim in any case is a tool of last resort, and is done only when the totality of
circumstances show that to proceed otherwise would result in a dangerous defendant walking free
to pose a continued threat to the safety of the community we are sworn to serve and protect. Such
occurrences are extremely rare in the nearly 7,000 cases we handle per year between Criminal
District and Municipal court.”?'® Some prosecutors have taken a public stance against
incarcerating victims for failure to cooperate with law enforcement.?!’ For example, Houston
District Attorney Kimberly Ogg promised to never incarcerate a victim for failing to cooperate
with the prosecution. This promise came after her predecessor incarcerated a rape victim and the
victim had a mental breakdown while testifying against her aggressor in court.?® The Brooklyn
District Attorney’s Office has also taken a position against material witness warrants believing
that confining witnesses and victims until and unless they testify leads to false testimony and thus
wrongful convictions.?*® Other major cities such as Chicago??° and Philadelphia®? have also taken
similar positions. In some crimes, such as domestic violence??? and sexual assault cases that are
already serially underreported, research shows that the arrest of non-cooperative victims may have
a chilling effect on survivors already reluctant to report the crime to law enforcement.??®

In its 2016 Annual Report, CWN reported on the number of victims and witnesses that the District
Attorney’s Office applied for and received material witness warrants to arrest. In its 2016 report,
CWN stated that its numbers reflected the minimum number of material witness warrants issued
in 2016.2%* In fact, the 2016 numbers CWN includes below are different than those numbers listed
in its 2016 annual report since additional whistleblowers and victims have revealed their cases to
CWN since its last annual report. Below, CWN again presents data on material witness warrants:
this time the data includes the number of material witness warrant issued in 2017.22° The below
numbers still represent the minimum number of material witness warrants issued in 2017 and there
may be more issued that CWN has been unable to find.



COURT WATCH NOLA 31|PAGE

Orleans Parish, 2016-2017
Figure 19. Material Witness Warrants Issued against Victims, and Arrests
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In 2017, there were seven material witness warrants issued against victims: one of those victims
was a victim of domestic violence, and none of the victims were sex crimes victims. These numbers
compare to 19 material witness warrants issued against victims in 2016, one of them issued against
a victim of domestic violence, and three issued against victims of sex crimes. In 2017, three victims
were arrested on material witness warrants, with one victim incarcerated for seven days in jail and
the other two victims incarcerated for a day each. In 2016, seven victims were incarcerated as
material witnesses, with one victim incarcerated for 179 days in jail in conjunction with a probation
violation.??® In 2017, there were three material witness warrants issued against witnesses,
compared to 15 material witness warrants issued against witnesses in 2016.
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Orleans Parish, 2017
Figure 20. Material Witness Warrants Issued against Victims, Number of Days
Incarcerated, and Type of Case on which the Victim Did Not Cooperate with Law
Enforcement

- . If Incarcerated, Type of Case on which the Victim did not
Victim Identifier )
Length of Stay Cooperate with Law Enforcement
Male Victim #1 7 2"-degree Battery
2"-degree Murder
Male Victim #2 1 Aggravated Assault with a Firearm

Possession of a Firearm
Attempted Armed Robbery with a Firearm

Male Victim #3 1 Possession of a Firearm or Weapon by a Felon
Attempted Possession of a Firearm by a Felon
nd_
Male Victim #4 Not arrested or 2 .degree Battery
not found Simple Battery
Female Victim #1 Not arrested or . Agg.ravated Battery
not found Possession of a Firearm or Weapon by a Felon
Female Victim #2 Not arrested or Armed Ro'bbery with a Firearm
not found Possession of a Firearm or Weapon by a Felon

Domestic Abuse
. Not arrested or .
Female Victim #3 Home Invasion
not found .
False Imprisonment

The number of material witness warrants have sharply declined after a year of public pressure
against material witness warrants and “DA subpoenas” (the requests to appear given to victims
and witnesses the DA did not have authority to summon).??” There is still a concern that Orleans
Parish District Attorneys are requesting the arrest of material witnesses via other means that are
harder to publicly track, when such material witnesses don’t appear in court.??® However, this
decline in material witness warrants is a marked improvement for victims and an improvement
that should be lauded.

At the start of a case, a prosecutor’s office should always attempt to connect the victim to local
and state victim services. In Orleans Parish, where public victim resources are often inadequate,??
the prosecution can (and often does) refer victims to non-profit victim support organizations
including but not limited to the New Orleans Family Justice Center, Family Services of New
Orleans, and the Eden House.? In fact, as of 2018, as part of a commendable new protocol, the
New Orleans District Attorney’s Office refers all domestic violence victims who are reluctant or
unwilling to testify in a criminal case to the Family Justice Center.?*! When a victim is connected
to supportive services and badly needed resources at the start of a case, the victim is much more
likely to cooperate with law enforcement and testify.232 Although the law does not require it, 2
the court should make all attempts necessary to ensure an incarcerated victim or witness has
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counsel appointed, as often the victim or witness has little to no understanding of why they have
been subject to arrest and incarceration and are facing great pressure and trauma even before the
arrest,2%

The decision to apply for a warrant to arrest a non-cooperative victim should not be made lightly.?%
When the victim of an Orleans Parish criminal case is arrested on a material witness warrant, the
witness is incarcerated in the same correctional facility as her or his aggressor.?% Experts have
said that before applying for a material witness warrant an assistant district attorney should
consider factors including: the seriousness of the offense, the strength of the case, and the public
interest in punishing the defendant and deterring others from committing similar crimes.?” A
prosecutor should also consider the trauma and fear that is often associated with being a victim of
a crime, the victim’s fear of retribution from the aggressor or the community, and the great harm
it causes the victim to be arrested and jailed in a corrections facility.?®® As one expert has stated:
the tensions for an ethical prosecutor between convicting and punishing a dangerous offender
while at the same time recognizing that his victim refuses to be the means to that end, and deferring
to his victim's wishes, ultimately will leave one goal unattainable.?®

RECOMMENDATION 6: The District Attorney should issue a policy discontinuing
the incarceration of domestic violence victims and sex crime victims for failing to
testify. In non-domestic violence and non-sex offense cases, the District Attorney
should, at a minimum, publicly release a protocol that includes the different factors
an Assistant District Attorney should consider before applying for a warrant to arrest
a victim for failing to testify. For example, this protocol may include weighing the
competing goals of victim safety and emotional trauma to the victim, as well as
offender accountability, public safety and the significance/necessity of the victim’s
testimony.

V1. Treatment of the Public at Large

Procedural fairness, also known as procedural justice, is an evidence-based practice endorsed by
the American Judges Association, National Center for State Courts, Conference of Chief Justices,
and Conference of State Court Administrators.?*® As the latter two groups recently stated in a joint
report, “extensive research demonstrates that in addition to providing legal due process, it is
important [for courts] to meet the public’s expectations regarding the process in order to increase
positive public perceptions of the court system, reduce recidivism, and increase compliance with
court orders.”?4

As an expert working with the New York City (felony and misdemeanor) Criminal Court to
implement procedural fairness standards has stated,

“A significant part of this project was to step back and take a look at how people
are using the courthouse. It’s an anxiety-producing visit for everybody, whether a
defendant who has been charged with a crime and is facing possible jail time, or a
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victim of a crime who might have to face the person who did something to them. A
juror who has no idea what’s going on. Witnesses. The only people who are
comfortable, maybe, are the people who work there. So how do you redesign it, and
give people more information to reduce that anxiety, and possibly reap the benefits
of procedural justice?”?42

Criminal courts across the country are choosing to be part of the procedural fairness trend.?*3 In
fact, choosing to put pro-active steps together to make those who enter the criminal courts feel
more heard and respected has been a priority for many courts already.?** The reasons are obvious,
criminal courts are in the business of ensuring they do not have repeat customers.?*® Research
shows that when people feel they have been respected and understand the court process, they are
more satisfied and more likely to accept decisions, even ones they might view as
unfavorable.?*®For example, after the U.S. Department of Justice (US DOJ) issued a critical report
about the Ferguson (Criminal) Municipal Courts, the court put together a procedural justice
approach to deal with some of the concerns raised in the US DOJ report. As Missouri Chief Justice
Patricia Breckenridge told the state’s legislature in her 2017 state of the judiciary address,

“Do not view . . . calls for action as a condemnation of our judicial system. Our
citizens can be proud of our courts, where they go to resolve their disputes
peaceably and where their constitutional rights are protected. Day in and day out,
in the courtrooms in your communities, hundreds of thousands of cases are
adjudicated without fanfare. We, more than anyone, want our courts to live up to
their responsibilities to properly administer justice”?*

Certainly, Missouri is not the first state to institute procedural justice practices in its criminal
courts. Manhattan’s felony courts,*® Minnesota general criminal courts,?*® Delaware
misdemeanor courts,®*® Birmingham Criminal Municipal courts,®! to name a few jurisdictions,
have also created a protocol to embrace procedural justice concepts.

A. Dockets

In the criminal justice system, minor adjustments like helping court users navigate a courthouse
have been found to translate into increased compliance with court orders and enhanced perceptions
of legitimacy.?®? Making a court more user-friendly often translates into ensuring those using the
courts understand the process and ensuring they know where they are going.?? Court signage and
the posting of dockets in a public place are key to ensuring court users understand the process.?%*
Posting dockets or court calendars is integral for court users to navigate a court house because the
posted docket ensures the defendant/victim/witness that he or she is in the correct courtroom. In
fact, courts across the country often place substantial resources into ensuring court-users know the
proper courtroom where they should be going, from employing court officers who will proactively
approach confused court users®®® to sinking tens of thousands of dollars into electronic docket
monitors that provide a visual reference for where the different cases will be heard.?*® In the words
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of one expert, “Almost every court posts the calendar outside of the door and posts all calendars
in the lobby.”%’

Separate Orleans Parish Criminal court sections, notably Section A, Section C, Section D, Section
E, Section F, Section G, Section I, and Section J all have posted their daily court calendar in a
publicly accessible location. While Sections B, H, and K have promised to post their daily court
calendar in a publicly accessible location in the near future, Section L declined to post its docket
based on perceived public safety concerns. The Orleans Parish Clerk’s Office does not post a
master court calendar for the Orleans Parish Criminal Court in a central location. Although the
New Orleans Municipal Clerk of Court had agreed to post the daily court docket at the end of
2016, it has failed to consistently post the docket in a publicly accessible location during at least
40% of court observations in 2017. This is particularly problematic because individual New
Orleans Municipal courtrooms also fail to post dockets in a public location. CWN observers have
often found court users extremely confused about which courtroom they should go to when they
first arrive in Municipal Court.

Municipal Court, 2017
Figure 21. Was there a Court Docket Posted
somewhere inside or outside of the Courtroom?

n = 161 court sessions

RECOMMENDATION 7: The Municipal Clerk of Court and the Orleans Parish
Clerk of Court should daily post a master court docket in a public location or assign
a court employee to direct court users, as they immediately arrive in court, to the
court room where they are required to appear. It is particularly important for the
Municipal Clerk of Court to post the docket as none of the separate courtrooms in
the New Orleans Municipal Court post individual dockets.

Providing dockets and court records upon public request is central to the mission of most courts.?*®
The court docket or calendar on which defendants’ names, case numbers and criminal charges are
listed is a public document that must be available to the public.?®® The Conference of State
Administrators include as two of its major principles that (1) the public has a qualified right of
access to court records and (2) the judiciary is obligated to provide access to public court records
and to improve the convenience of that access.?®® Most court clerks have gone way beyond
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providing a court calendar or docket to the public when requested. Many courts provide online
access to court records.?®* The Conference of Chief Justices and the Conference of State Court
Administrators have developed guidelines establishing a list of what court records should be
electronically available. This list includes, “calendars or dockets of court proceedings, including
the case number and caption, date and time of hearing, and location of hearing.” 262 A 2016 Council
for Court Excellence/National Center for State Courts survey showed that 21 out of 28 court
administrators reported providing remote online access to court records. Records showing court
case results, such as opinions, orders and judgments are also commonly available online, and were
accessible online in 12 of the 21 states answering the same survey.?%

“Court Watch was told that the Municipal
Court docket could be obtained at the court’s
clerk’s office. This proved not to work. | asked

one person in the office who knew nothing
about a docket, then another person who
also knew nothing about a docket and then

“They moved the dockets from the C|erll( oft
Court's office to a different room. When | go
to the room, it was pretty chaotic and they
didn't seem to know too much about how ;o
get me a copy- They referred me over to the
desk of somebody who wasrn't there., and
after waiting for a while | decided to jUS‘t go
to court and minimize the amount of time

eventually yet another person who told me
that the clerk’s office doesn’t do the dockets
anymore and to get the docket from the clerk
of the individual judge. When | did this, | was
referred back to the clerk’s office. When | said
I'd been told that that office doesn't do the
dockets anymore, everyone seemed at a loss.
With a few notable exceptions, my request
was treated as a bother. It went back and

that | was late. The male Clgrk asked me ]
during court if | needed anything and printe
out a copy for me.”

forth like that for at least a month until | was
able to get a docket from the judges’ clerks
just before the session began. However, this
docket does not contain the case numbers or
charges, which makes it difficult to obtain the
information sought by Court Watch NOLA.”

-Courtwatcher in Municipal Court

-Courtwatcher in Municipal Court

While criminal courts across the country are moving to ensure the public have electronic access to
court records, the New Orleans Municipal Court still has no publicly accessible online system for
the most basic court information. Additionally, the New Orleans Municipal Clerk of Court
regularly places obstacles in the way of the public receiving a paper docket upon request. In New
Orleans Municipal Court during 2017, it was typical for a CWN volunteer to be sent from the
Municipal Clerk of Court’s office to a courtroom and back to the Clerk’s office to receive a copy
of the daily docket. It was also common for an employee of the Municipal Clerk of Court to raise
their voice or act annoyed when a CWN volunteer requested a daily docket. Only in New Orleans
Municipal Court have CWN volunteers regularly reported obstacles in receiving a court calendar
and disrespect from the Clerk’s office during such an interaction.
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RECOMMENDATION 8: The Municipal Clerk of Court and its employees should
be trained in procedural fairness concepts to ensure a more user-friendly clerk of
court’s office. As Municipal Court adopts and transitions to a new case management
system, the Municipal Court Judicial Administrator’s Office should prioritize online
access to case dockets for the general public to promote greater transparency and
efficiency.

B. Timeliness of Judges

CWN, on behalf of all courtroom users, including attorneys, law enforcement, and the public, has
been recording what time each judge takes the bench for over ten years. Courtrooms with regular,
substantial delays waste the time of the victims, witnesses, defendants, and family members who
often must take time off from work or find childcare they can usually hardly afford in order to go
and wait in court. Delays become costly as public servants, including prosecutors, public
defenders, deputies, court staff, and law enforcement have salaries funded by taxpayers. Some
court sections also lock the public out until court starts, forcing visitors to wait in hallways with
insufficient seating and no climate control. For New Orleans Police Department officers, court
delays mean officers are that much more unavailable to patrol the streets and perform other duties
integral to public safety. In fact, Federal Judge Susan Morgan who presides over the NOPD
consent decree, focused a portion of one of her public hearings on the amount of time NOPD
officers must wait for criminal court judges who arrive late to the bench.?

CWN volunteers record the time the judge takes the bench and not the time the judge may arrive
in court. CWN data does not capture the considerable time that many judges may spend working
in chambers, attending meetings, and performing administrative tasks. CWN nevertheless tracks
the time of arrival on the bench to minimize the amount of time our public servants, including
prosecutors, defense attorneys, and law enforcement, as well as members of the public attending
court, must wait before the Judge takes the bench.



COURT WATCH NOLA 38| PAGE

All Courts, 2017
Figure 22. Frequency of On-time Court Starts

Criminal District Court Magistrate Court Municipal Court
0% 50% 100% 0% 20% 40% 60% 0% 20% 40% 60%
Collins 50% Charbonnet 56
Williams - 50%
Buras - 43% Cantrell - 43% Sens - 47%
Landrum-
Johnson - 27%
Zibilich - 26%
Blackburn - 38% Other - 44%
White - 21%
Hunter . 17%
Flemings- Thibodeaux 35% Land 38%
Davilier M 12% ° v 1
Willard ' 12%
Herman l 8%
Friedman 33% Early 29%
Derbigny | 6%
n = 254 court sessions n = 225 court sessions n = 136 court sessions?®®

CWN did not observe all judges for the same number of court observations, and the sample size
per judge is broken down in the endnotes below.2°¢ The judges most frequently on time were Judge
impoBonin, Commissioner Collins, and Judge Charbonnet,?®” while the judges least frequently on
time were Judge Derbigny,2®® Commissioner Friedman,?®® and Judge Early.
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All Courts, 2017
Figure 23. Court Start Time

m Started early or on time ® Started < 30 minutes late ® Started over 30 minutes late

CRIMINAL DISTRICT MAGISTRATE COURT MUNICIPAL COURT
COURT

270

n = 261 court sessions?’® | n= 227 court sessions®’! | n= 136 court sessions?’?

RECOMMENDATION 9: Judges should make every effort to be timely to the bench
and should consider the inconvenience to the public in making them wait and the cost
to the taxpayer in making public servants wait for the judge’s untimely arrival. If the
judge has an obligation that consistently delays the judge arriving timely to the bench,
the judge should change the court subpoena time, so both the public and public
employees are not forced to regularly wait in court for the judge’s arrival.
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